
IN THE HIGH COURTOF JUSTICE CASE NO: CO/1111/2021

QUEEN’S BENCH DIVISION

ADMINISTRATIVE COURT

BETWEEN:

THE QUEEN

on the application of

(1) VICTORIA ANGELL

(2) KAREN CHURCHILL

(3) ROSALYN ROCK

Claimants

-and-

SECRETARY OF STATE FOR HEALTH AND SOCIAL CARE

First Defendant

SECRETARYOF STATE FOR THE ENVIRONMENT, FOOD AND RURAL

AFFAIRS

Second Defendant

SECRETARYOF STATE FOR DIGITAL, CULTURE, MEDIA AND SPORT

 

 

Third Defendant

SUMMARY GROUNDSOF DEFENCE

1. These are the Defendants’ summary grounds of defence in response to the Claimants’

application for permission to claim judicial review.

The Claim: Target and limitation

2. The claim form identifies the targets ofthis claim as being ‘continuing omissionsofthe

Defendants to act lawfully as required to do so’ and ‘decision of 22" December 2020
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not to remedy unlawful failings as identified by the Claimants’. As set out below, the

‘decision’ of 22 December 2020 wasin fact a response to pre-action correspondence,

which has been ongoing since 20 May 2020, some 10 months before the claim was

issued.

3. In these circumstances, it is plain that this claim has not been brought ‘promptly’ or

within 3 monthsofany relevant decision. In that regard it should be noted:

- The Government published its “Next Generation Mobile Technologies: A 5G Strategy

for the UK” in May 2017

- 5Gservices were launchedbyall four mobile network operators over the course of2019

(the first being EE in May 2019) and were operating in over 40 townsandcities in the

UKbythe end of 2019

- The National Planning Policy Framework has madeprovision in relation to 5G since

July 2018

4. While the Claimants have never been clear in pre-action correspondence exactly what

it is that they are challenging,it is clear that there is no good reason whythis claim is

only being brought now, many monthsafter they first wrote to the Defendants. There

is obvious, and very serious, prejudice should permission be given for a claim for

judicial review out of time whenthird parties have invested significant resources in

relation to 5G including not only the mobile networks but those who use and rely on

their services. Permission should be refused on that basis alone.

Factual Background

5. This claim relates to 5G technology. 5G is the new generation of wireless technology.

5G uses radiowavesandis classified as non-ionising radiation. 5G re-uses parts of the

electromagnetic spectrum that have previously been usedto deliver services such as TV

broadcasting and broadband although 5G can also make use of higher frequency parts

ofthe spectrum and some5Gtrials have already taken place in these frequencies. These

frequencies have also been used for other radio services including point-to-pointlinks,

satellite earth stations and radio astronomy. There is nothing fundamentally different



about the physical characteristics ofthe radio signals produced by 5G comparedto those

produced by 3G and 4G.

It is the government’s aim for the UK to be a world leader in 5G technology. 5G offers

much greater speed and capacity than 4G andopensthe potential for innovation in both

the private and public sectors.

The question whether non-ionising radiation has an impact on health is one that has

long been studied, as is set out in detail below. The upshotis that, contrary to the

Claimants case, a substantial international consensusexists to the effect that the roll out

of 5G is safe.

The Claimants’ correspondence

8.

10.

The Claimants first pre-action correspondence was byletter dated 20 May 2020, on

behalf of Ms Angell and Ms Churchill. The Defendant replied by letter dated 17 June

2020, noting that the Claimants had failed to identify any decision, act or omission

which they purported to challenge nor any legal basis for the actions they wanted the

Defendantsto take.

Nothing further was heard until a further PAP dated 7 October 2020. Pausing there, that

second letter was well after 3 months from the date ofthe first letter — there has been

no attempt by the Claimants to be ‘prompt’ in issuing their claim.

That letter added Ms Rock as a proposed claimant and enclosed further materials on

which the Claimants relied including an executive summary of Tom Butler’s report, a

translation of a judgment of the Court of Appeal of Turin in connection with a claim

arising out of a cancer said to be attributed to heavy use of an early mobile phone,

reports of measurement of emissions at two sites and an extract from a report of Dr

Isaac Jamieson dated 2014. Thatletterstill failed to identify what was being challenged,

but did make reference to a consultation on implementing the European Electronic

Communications Code Directive.



11.

12.

13.

The Defendant replied by letter dated 28 October 2020. Again, time passed, and a

further PAP dated 4 December 2020 was received on 7 December 2020 enclosing

further material including a report from Professor Butler, a ‘medical report’ from Dr

Tresidderin relation to Ms Rock, and various other documents. The Defendants replied

by letter dated 22 December 2020. Amongst other things, that noted that PHE had

considered the material provided by the Claimants and that pre-action correspondence

is not an appropriate vehicle for submitting a succession of factual material.

The Claimants then sent a further letter dated 20 January 2021 which did not materially

add to what had already been stated. The Defendants replied on 3 February 2021.

On 22 March 2021, the Claimants issued this claim for judicial review.

The Claimants’ individual conditions

14. So far as the Claimants’ claims to suffer from electro-magnetic hypersensitivity and/or

symptomscaused by exposure to EMFare concerned, the World Health Organisation

hasthis to say:

“What is EHS?

EHSis characterized by a variety of non-specific symptoms, which afflicted 

individuals attribute to exposure to EMF. The symptoms most commonly 

experienced include dermatological symptoms(redness, tingling, and burning

sensations) as well as neurasthenic and vegetative symptoms (fatigue,

tiredness, concentration difficulties, dizziness, nausea, heart palpitation, and

digestive disturbances). The collection of symptoms is not part of any

recognized syndrome.

EHS resembles multiple chemical sensitivities (MCS), another disorder

associated with low-level environmental exposures to chemicals. Both EHS

and MCSare characterized by a range of non-specific symptomsthat lack

apparent toxicological or physiological basis or independent verification. A

more general term for sensitivity to environmental factors is Idiopathic

Environmental Intolerance (IEI), which originated from a workshop convened

by the International Program on Chemical Safety (IPCS) of the WHOin 1996

in Berlin. IEI is a descriptor without any implication of chemical etiology,

immunological sensitivity or EMF susceptibility. [EI incorporates a numberof

disorders sharing similar non-specific medically unexplained symptomsthat



15.

adversely affect people. Howeversince the term EHSis in common usageit

will continue to be used here.

Studies on EHSindividuals

A number of studies have been conducted where EHS individuals were 

exposed to EMF similar to those that they attributed to the cause of their 

symptoms. The aim was to elicit symptoms under controlled laboratory

conditions.

The majority of studies indicate that EHS individuals cannot detect EMF

exposure any more accurately than non-EHSindividuals. Well controlled and

 

 

conducted double-blind studies have shown that symptomswerenot correlated

with EMFexposure.

It has been suggested that symptoms experienced by some EHSindividuals

 

might arise from environmental factors unrelated to EMF. Examples may

include “flicker” from fluorescent lights, glare and other visual problems with

VDUs, and poor ergonomic design of computer workstations. Other factors

that may play a role include poorindoorair quality or stress in the workplace

or living environment.

There are also someindications that these symptoms maybe dueto pre-existing 

psychiatric conditions as well as stress reactions as a result of worrying about

EMEhealth effects, rather than the EMF exposureitself.

 

Conclusions

EHSis characterized by a variety of non-specific symptomsthat differ from

individual to individual. The symptomsare certainly real and can vary widely

in their severity. Whatever its cause, EHS can be a disabling problem for the

affected individual. EHS has no clear diagnostic criteria and there is no 

scientific basis to link EHS symptoms to EMF exposure. Further, EHSis not a 

medical diagnosis, nor is it clear that it represents a single medical problem.” 

(emphasis added)

The Claimants rely on the evidence of Dr Andrew Tresidder to support their claim that

their symptoms are caused by electro-magnetic hypersensitivity. Dr Tresidder is a

General Practitioner. He is in not an expert on the health effects of non-ionising

radiation. He claims himself to be a sufferer of sensitivity to electromagnetic

frequencies (see http://electromagneticman.co.uk/index.php/case-studies/your-

stories/43-electrosensitivity-a-personal-story-dr-andrew-tresidder-mmbs-mregp) and



16.

is a trustee of Electrosensitivity UK. Heis neither a recognised expert nor an objective

and impartial source of information.

Mrs Hackett and Mrs Openshaw rely on a Dr Tom Willsher. Dr Willsher is not an expert

in relation to the effects of radiation, and his reports of video-link and telephone

consultations do little more than recite her description of her symptoms and her own

assessmentoftheir cause [JR/370 — 376].

The Claimant's reliance on comparative material

17. At §§113 - 114 the Claimants refer to steps taken in other countries in relation to

addressingthe risks from non-ionising radiation. That shows no morethanthat different

states have taken different approaches. It doesn’t even begin to show anything like an

international consensusthat 5G in fact posesa risk to health or as to the degree of any

such risk or how it should be addressed.

The position ofICNIRP

18.

19.

20.

The most comprehensive scientific review in relation to the effect of non-ionising

radiationis that conducted by the International Commission on Non-lonizing Radiation

Protection (““ICNIRP”). The ICNIRP review included an extensive review of the

literature on the health risk associated with non-ionising radiation (see Appendix B at

768 — 775 ofthe JR bundle)

On 20 May 1992, the General Assembly of the International Radiation Protection

Association adopted the Charter of ICNIRP whichidentifies the objectives of ICNIRP

as follows:

“The Commission is established for the purpose of advancing Non-lonizing

Radiation Protection for the benefit of people and the environment and in

particular to provide guidance and recommendations on protection from NIR

exposure...”

ICNIRP is registered as a non-profit association and headquartered in Munich.Its work

is governed by statutes adopted at its meeting on 13 — 14 October 2008. The Preamble

states:



“The Commission is established as an independent and neutral scientific

commission, which writes its guidance and recommendationson the basis of

established scientific principles only. This independence mustbe preserved. In

accordance with the Charter, the Commission shall be a non-profit scientific

body. As a registered non-profit association it shall have the capacity to acquire

rights and duties.”

21. The purposeis specified as follows:

“(1) The Commissionis established for the purpose of advancing non-ionizing

radiation protection for the benefit of people and the environment and in

particular:

- to independently develop scientific protection criteria based on science

- to provide scientific guidance and recommendations on protection from non-

ionizing radiation (NIR) exposure

- to carry out scientific seminars and educational conferences

- to publish scientific reports on protection against NIR

- to inform the scientific community and the general public about protection

against NIR...”

22. Section 6 provides the following in relation to membership:

“(1) The Commission membership shall comprise the Executive Council and

additional members,at least five but not more than twelve.

(2) No memberofthe Commissionshall hold a position of employmentthat in

the opinion of the Commission will compromise its scientific independence.

No oneshall be eligible if retired at the time of election.

Whena change occurs in a member’s employment which,in the opinion ofthe

Commission members, may compromise the Commission’s scientific

independence, the Commission shall decide whether this member can continue

to serve.

The Scientific Secretary shall be advised immediately and in written form of

such a change. The Commission decision shall be taken by a simple majority

vote, either by a formalletter ballot, at a special commission meeting called for

that purpose,or at its Annual General Meeting.

”



23.

24.

25.

26.

27.

28.

ICNIRP is recognised as an official collaborating NGO by the World Health

Organisation (“WHO”) and International Labour Organisation (“ILO”).

In 1998, ICNIRP issued international guidelines as to the exposure limit in respect of

electro-magnetics fields up to 300GHz (which includesthe radio frequencies allocated

for 5G).

In 2009, ICNIRP undertooka further review ofthe scientific evidence which concluded

that subsequent research had notidentified any evidence ofadverse health effects below

the recommended exposurelimits.

In March 2020, ICNIRP published revised guidelines, with specific consideration being

given to 5G,following a comprehensive review ofthe scientific evidence and a process

of public consultation in 2018. In setting those guidelines, ICNIRP notes “ICNIRP

adopts a conservative approach...in order to ensure that its limits would remain

protective even if exceeded by a substantial margin” and that its report concludes

“There is no evidence that additional precautionary measureswill result in a benefit to

the health of the population”.

The Claimants criticise ICNIRP because they disagree with its methodology and

composition and contendthat there are conflicts of interest. ICNIRP is transparent about

its membership, funding and governanceas can be seen from its website. The Claimants

rely on a report from Professor Butler ‘signed and endorsed by 22 international

experts”. ICNIRP considered a vast literature in relation to the issue and received 93

sets of comments and 1500 individual comments in responsetoits draft guidelines.

The Claimants wrongly contend that ICNIRP’s guidelines are based only on the thermal

effects ofnon-ionising radiation. ICNIRP addressesthis point directly on the frequently

asked questions section of its website (see also Appendix B to the ICNIRP guidelines

for the detailed review of the health literature):

“Does ICNIRP consider non-thermal effects ofRF EMF on health?

Yes, ICNIRP considers all potential adverse health effects, and sets restrictions

to ensure that none occur, regardless of the mechanism of interaction between

the exposure and the body. The lowest exposure levels that can cause adverse

health effects are due to thermal mechanisms, and so restrictions have been set
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based on the thermaleffects, as these will protect against any other effects that

could occur at higher exposurelevels.”

29. The Claimants contend that ICNIRP addresses only short-term effects. That too is

addressed:

“ICNIRP protects against all adverse health effects, regardless ofwhether they

occur immediately after exposure, or take a long time to develop. Long-term

effects are typically more difficult to assess than immediate effects, and a

combination of different types of studies is generally needed to arrive at

conclusions concerning them. For example, to determine whether RF EMF

exposure can initiate or promote cancer, whole oflife animal studies have been

used as they are able to demonstrate causation, but as humans differ

importantly from non-humans, generalizing to humans can be difficult.

Conversely, although ascertaining causation can be challenging in

epidemiological research, given that the subject of the study is the population

(humans)that weare interested in, case-control and prospective cohort designs

have been very useful in ascertaining relations between cancer outcomes and

the use of devices that would expose people to RF EMF. Cancer incidence

studies have also proven useful in terms of both cancer rate surveillance and

for testing whether claims that RF EMFcausescancerare consistent with what

is seen in the real world. So althougha particular type of study is not sufficient

to determine whether long-term exposure to RF EMFresults in adverse health

effects, by utilizing multiple study types to overcome what would be

limitations individually, science has learnt a great deal about long term RF

EMFexposure.”

The position ofthe World Health Organisation

30. The WHOprovidesinformation about 5G mobile networks and health. Its website, last

updated on 27 February 2020, states in response to the question “Whatare the potential

health risks from 5G?”:

“To date, and after much research performed, no adverse health effect has been

causally linked with exposure to wireless technologies. Health-related



conclusionsare drawn from studies performed acrossthe entire radio spectrum

but, so far, only a few studies have been carried out at the frequencies to be

used by 5G.

Tissue heating is the main mechanism of interaction between radiofrequency

fields and the human body. Radiofrequency exposure levels from current

technologies result in negligible temperature rise in the human body.

As the frequency increases, there is less penetration into the body tissues and

absorption of the energy becomes more confined to the surface of the body

(skin and eye). Provided that the overall exposure remains below international

guidelines, no consequences for public health are anticipated.”

31. The WHOis undertaking its own review of the scientific evidence in relation to

potential health risks from 5G exposure.It’s website notes:

ee WHO is conducting a health risk assessment from exposure to

radiofrequencies, covering the entire radiofrequency range, including 5G,to be

published by 2022.

WHOwill review scientific evidence related to potential health risks from 5G

exposure as the new technology is deployed, and as more public health-related

data becomeavailable.

WHOestablished the International Electromagnetic Fields (EMF) Project in

1996. The project investigates the health impact of exposure to electric and

magnetic fields in the frequency range 0-300 GHz and advises national

authorities on EMF radiation protection.”

Other relevant material

32. A 2012 review undertaken by the UK Independent Advisory Group on Non-lonising

Radiation (*“AGNIR”) also found no convincing evidence that radio wave exposures

below ICNIRP guidance levels cause health effects.

33. In June 2019, the former Chief Medical Officer for England confirmed that there is

sufficient evidence to demonstrate that the roll out of 5G does not represent a public
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health risk. The former ChiefMedical Officer for Scotland has also endorsed the advice

provided by PHE.

34. The most recent opinion published by the European Commission’s Scientific

Committee on Emerging and Newly Identified Health Risks (“SCENIHR”), published

in January 2015, concluded on the basis ofan extensive review of international research

that there are no evident adverse health effects if exposure to EMF remains within the

ICNIRPlimits.

Public Health England

35. Public Health England (“PHE”’)is an executive agency of the Department for Health

and Social Care. Although it has no distinct legal personality, it enjoys operational

autonomy from the DHSC. PHEexercises its functions pursuant to the “Framework

Agreement between the [DHSC] and [PHE]”, the current version of which is dated

February 2018 (“the Framework Agreement”).

36. The Framework Agreement summarisesthe role ofPHE as follows:

“Public Health England exists to protect and improve the nation’s health and

wellbeing, and reduce health inequalities. We do this through world-leading

science, knowledge and intelligence, advocacy, partnerships and the delivery

of specialist public health services. We are an executive agency of the
DepartmentofHealth and Social Care, and a distinct delivery organisation with

operational autonomy. We provide government, local government, the NHS,

Parliament, industry and the public with evidence-based professional, scientific

and delivery expertise and support.”

37. So far as relevant, Annex A identifies the following statutory functions which the

Secretary of State for Health and Social Care has instructed PHEto carry out on his

behalf:

“e Section 2A of the National Health Service Act 2006 (“the 2006 Act”) —a

duty to take such steps as Secretary of State considers appropriate to protect

the health of the public in England

e Section 2B of the 2006 Act — a powerto take such steps as the Secretary of

State considers appropriate for improving the health of the people of England
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38.

e Section LE of the 2006 Act — in so far as this duty relates to the statutory

functions performed by PHEa duty to promote research on matters relevant to

the health service (including public health), and the use of evidence obtained

from research

Section 58 of the Health and Social Care Act 2012 — a duty to take such steps

as the Secretary of State considers appropriate for the purpose of protecting the

public in Scotland, Wales and Northern Ireland from radiation”

PHE’sadviceis that so long as exposures are within the ICNIRP guidelines they do not

pose a threat to human health. PHE provides annual updates on EMFto the Committee

on Medical Aspects ofRadiation in the Environment(see below). This is a matter which

is kept under active review. PHE’s experts at its Centre for Radiation, Chemical and

Environmental Hazards also consider material in relation to the risks of 5G submitted

by concerned membersofthe public or interest groups, including the material that these

Claimants have submitted in their pre-action protocol correspondence. Their expert

view is that this does not require or justify departure from international guidelines.

Committee on Medical Aspects ofRadiation in the Environment (COMARE)

39.

40.

The DHSC maintains an expert advisory group, the Committee on Medical Aspects of

Radiation in the Environment (COMARE). The TermsofReference of the Committee

are:

“To assess and advise government and the devolved administrations on the

health effects of natural and man-maderadiation and to assess the adequacy of

the available data and the need for further research.”

At its meetings, COMARE hasrepresentatives from:

“Department for Business, Energy & Industrial Strategy
Department of Health and Social Care
Department of Health, Social Services and Public Safety (Northern Ireland)

Environment Agency

Food Standards Agency

Food Standards Scotland

Health and Safety Executive

Information Services Division, NHS National Services Scotland

Ministry of Housing, Communities and Local Government
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Nuclear Decommissioning Authority

Office for Nuclear Regulation

Public Health England

Scottish Environment Protection Agency
Scottish Government

Welsh Government”

41. Expert members are appointed to the Committee. COMARE’sannualreport for 2020

noted:

“COMARE receivedits annual update from Public Health England (PHE) on

electromagnetic fields (EMFs) on 12th November 2020. An additional briefon

radon issues was proposed for the Committee; however, delays to relevant

international reports resulted in this item being postponed to 2021. Public

concerns onthe health issues associated with EMFscontinuedto be brought to

the Committee’s attention throughout 2020. This is an area where strongly held

opinions differ and there are active special interest groups. COMARE reviews

relevant research publications on this topic, together with an annualreport from

PHE. The recruitment programme will continue to address the need for

expertise on the Committee to support its work in this area.”

42. The minutes of COMARE’s meeting of 12 November 2020 note under the heading

“EMEand health”:

5.2 The Chair asked the PHEassessor to present the PHE annual update on

EMFand health. Members were provided with an update on the following

issues:

International developments:

¢ WHOand IARC developments

* ICNIRP Guidelines UK developments:

* General research activities related to EMF and health

- Airwave Health Monitoring Study

- COSMOS- cohort study of mobile phone use and health

- SCAMP- study of cognition, adolescents and mobile phones

- PHEresearch activities (including exposure to radio waves from smart

meters)

¢ Areas of public and occupational concern and national responses(including

exposure to radio waves from 5g technologies)

13



* New public information activities

5.3 Members were advised that the funding for the UK COSMOSstudy

ceased in March 2020, raising concern on the ability to complete the analysis

of the study data. The Chair stated that the Committee would support the

continuation of funding for this work.

5.4 Members discussed the campaigning by various groups to not

acknowledge the 2020 ICNIRP limits. It was recognised that there was

dissonance between scientific advice and community concerns on EMF

issues, leading to anxiety and lack of trust. The Chair noted that the

underlying public concerns are genuine and reminded members that the

Committee maintains a watching brief in this area. Members were informed

of forthcoming reports from HSE and ARPANSA,which could be included

in the next PHE update.”

Legal Framework: Regulation of EMF exposure

43.  Electro-magnetic radiation is regulated in a number of ways under UK law. The

following are the main features of the regulatory framework.

Radio Equipment Regulations 2017

44. Regulation 7 of the Radio Equipment Regulations 2017 provides:

“Before placing radio equipment on the market, a manufacturer must ensure

that it has been designed and manufactured in accordance with the essential

requirements.”

45. Regulation 6 defines ‘the essential requirements’ to include:

“(1) Radio equipment must be constructed so as to ensure—

(a) the protection of health and safety of persons and of domestic animals and

the protection of property, including the objectives with respect to safety

requirements set out in the Electrical Equipment (Safety) Regulations

2016[...]”
 

46. Regulation 20 provides:
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“An importer must not place radio equipment on the market unless it is in

conformity with the essential requirements.”

47. The Radio Equipment Regulations 2017 transpose the EU Radio Equipment Directive

(2014/53/EU) which requires radio equipment to conform to harmonised standards,

including in relation to EMF Exposure limits. They remain in effect post-Brexit until

the conclusion ofthe transition period.

Planningpolicy

48. Paragraphs 115 - 116 of the National Planning Policy Framework provides:

“115. Applications for electronic communications development (including

applications for prior approval under the General Permitted Development

Order) should be supported by the necessary evidence to justify the proposed

development. This should include:

(a) the outcome of consultations with organisations with an interest in the

proposed development, in particular with the relevant body where a mastis to
be installed near a school or college, or within a statutory safeguarding zone
surrounding an aerodrome, technical site or military explosives storage area;

and

(b) for an addition to an existing mast or base station, a statement that self-

certifies that the cumulative exposure, when operational, will not exceed

International Commission guidelines on non-ionising radiation protection; or

(c) for a new mast or base station, evidencethat the applicant has explored the

possibility of erecting antennas on an existing building, mast or other structure

and a statement that self-certifies that, when operational, International

Commission guidelines will be met.

116. Local planning authorities must determine applications on planning

grounds only. They should not seek to prevent competition between different

operators, question the need for an electronic communications system, or set

health safeguards different from the International Commission guidelines for

public exposure.”
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Ofcom

49.

50.

51.

52.

53.

Ofcom is responsible for regulating operators licensed to use radio frequencies.

On 21 February 2020, Ofcom embarked on a public consultation in relation to

“Proposed measures to require compliance with international guidelines for limiting

exposure to electromagnetic fields”, which closed on 12 June 2020. The proposed

measures included formally incorporating the limits in the ICNIRP guidelines into

spectrum licenses and authorisations of license-exempt spectrum.

In October 2020, Ofcom confirmedthat it would proceed with its proposal to introduce

new license conditions to incorporate the limits in the ICNIRP guidelines into spectrum

licenses and undertook consultation in relation to the proposed condition.

In March 2021, Ofcom confirmed that it was proceeding with a refined version of the

license condition which would be used for a formal license variation process due to

begin in March 2021.

Throughout 2020, Ofcom undertook monitoring of emissions levels near 5G-enabled

base stations. All results were well within the ICNIRPlimits.

Grounds and submissions

General

54. Noneofthe groundsare arguable. The real nub of this claim is that the Claimants, and

the scientists on whom they rely, disagree with the international mainstream of

scientific opinion that exposure to EMF below the levels recommended by ICNIRP is

safe; and seek to use this Court to compel the Government to act in accordance with

their preferred opinion notwithstanding the adviceofits scientific advisors. This is not

a properuse ofjudicial review. The material which the Claimants have providedto the

Defendants has been considered by PHE but the technical advice to the Government

remains that no action of the sort sought by the Claimants is needed. That is

quintessentially a matter for the Governmentandits technical advisors, not the Court.
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55.

56.

It is well established that the Court should be very slow to intervene in respect of a

decision that involvesissues oftechnical scientific judgment(see e.g. Secretary ofState

for the Environment, Food and Rural Affairs v Downs [2009] EWCACiv 664 at §43),

especially where based on predictive assessments: see e.g. R (Mott) v Environment

Agency [2016] EWCACiv 564 at §68. In R v Secretary ofStatefor Health exp Eastside

Cheese Co [1999] 3 C.M.L.R. 123, Lord Bingham observedthat “...on public health

issues which require the evaluation of complex scientific evidence, the national court

may and should be slow to interfere with a decision which a responsible decision-maker

has reached after consultation with its expert advisors”.

This claim is not the only attemptto use judicial review to advance a challengeto policy

in relation to 5G. In R (Watts) v Secretary ofStatefor Digital, Culture, Media and Sport

and Secretary of State for Housing, Communities and Local Government

CO/3668/2020, the High Court rejected as unarguable a challenge to the government’s

response to the consultation on proposed reforms to permitted development rights to

support the development of 5G, brought by an individual claiming to suffer from EHS

who argued that the consultation had failed to have regard to health concerns. In

refusing permission on paper, Lieven J noted that the Defendants “...the response in

respect of health concerns were considered by the Defendants. However, the

Defendants, entirely appropriately, considered those responses in the context of the

scientific advice provided by PHE andthe scientific advisors on public health”.

Ground1: Breach ofsection 6 of the Human Rights Act 1998 by reference to Articles 2,

3 and 8 ECHR

57.

58.

59.

Article 2 provides:

“1. Everyone’s right to life shall be protected by law. No oneshall be deprived

of his life intentionally save in the execution of a sentence of a court following
his conviction of a crime for whichthis penalty is provided by law.”

Article 3 provides:

“No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

Article 8, ECHRprovides:
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60.

61.

62.

“1. Everyone hasthe right to respect for his private and family life, his home
and his correspondence.

2. There shall be no interference by a public authority with the exercise ofthis

right except such as is in accordance with the law and is necessary in a
democratic society in the interests of national security, public safety or the
economic well-being of the country, for the prevention of disorder or crime,
for the protection of health or morals, or for the protection of the rights and
freedomsofothers.

There is extensive Strasbourg jurisprudence considering and identifying the particular

circumstances in which states may have a substantive duty to protect human life under

Article 2, ECHR.In Cevrioglu v Turkey (Application no. 69546/12), [A:41] at §50 the

ECtHR summarisedthese situations as follows (emphasis added):

“Such a positive obligation may apply not only to situations concerning the
requirement of personal protection of one or more individuals identifiable in
advanceas the potential target of a lethal act ...but also in cases raising the
obligation to afford general protection to society ... In the latter circumstances,
the positive obligation covers a wide range of sectors ... including dangers
emanating from buildings and construction work... In principle, this positive
obligation will arise in the context of any activity, whether public or not, in
which the right to life may be at stake (see Oneryildiz v. Turkey [GC], no.

48939/99, § 71, ECHR 2004-XII, and Bljakaj and Others v. Croatia, no.

74448/12, § 108, 18 September 2014).).”

The ECtHRhas further held that “matters of health care policy, in particular general

preventive measures, are in principle within the margin of appreciation of the domestic

authorities who are best placed to assess priorities, use of resources and social needs”:

see Shelley v UK, Application 23800/06.

Noneof the cases on Articles 2 and 3 on which the Claimants rely are even remotely

analogousto the present claim:

Lopesz-Ostra v Spain (Application No. 16798/90) concerned failure to take steps

to protect residents from discharge from an unlicensed waste-treatment plant which

exceeded permitted limits

Rabone v Pennine Care NHS Foundation Trust [2012] 2 AC 72 concerned a

decision to discharge a patient from a mental hospital with inadequate assessment

of her risk of suicide in the community and/or steps to mitigate that risk

R (DSD) v Commrof Police for the Metropolis [2018] 2 WLR 895 concerned

failures adequately to investigate a series of rapes committed by John Worboys

R (Middleton) v West Somerset Coroner[2004] 2 AC 182 concernedthe scope of a

coroner’s inquest in relation to a suicide in prison
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63.

64.

65.

66.

- Osman v UK (2000) 29 EHRR 245 concernedthe failure of the police to protect an

individual from threats of violence

- Sarjantson v ChiefConstable ofHumberside [2013] EWCA Civ 1252; [2014] Q.B.

411 concerned a failure by the police timeously to respond to an emergencycall

concerning an attack on a person with baseball bats

- MCv Bulgaria (2005) 40 E.H.R.R. 20 concerned a failure to investigate and

prosecute rape of a minor

- Van Colle v ChiefConstable ofHerts [2008] UKHL 50/Van Colle v UK [2013] 56

EHRR 23 concerneda claim that there was a breach ofArticle 2 becauseofa failure

to protect the life of a witness in criminal proceedings. The claim failed.

Nor are any of the Article 8 cases analogous. VC v Slovakia (Application 18968/07)

concernedsterilisation of a Roma woman without her consent; Anufrijeva concerned

claims that there had beena failure timeously to make decisionsin relation to claims

for asylum and/or provide social care support and accommodation(the claimsfailed);

Raninen v Finland concerned a failed claim that handcuffing amounted to a breach of

Article 3 and/or 8 ECHR.

That the Claimants identify no case that assists them on even remotely analogousfacts

is telling. In any event, as a matterofprinciple, there is no arguable breach ofthestate’s

positive obligations under ECHR.Far from ignoring a potential risk, the UK has in

place a framework for ensuring that governmentis advised in relation to the risks of

non-ionising radiation, guidelines have been identified and the relevant agencies have

taken appropriate steps in light ofthe advice received. That there are some who disagree

with that advice or want other steps to be taken is no basis for a claim for judicial

review.

SOFG §149 uses the language of Article 14 in relation to the characteristics of ‘age’

and ‘disability’. The claim is not properly pleaded. The Claimants do notarticulate what

‘discrimination’ they rely upon. The Claimants refer to risks ‘posed to children

attending schools and nurseries’ and to ‘some categories of disabled persons’

(unidentified).

Asto the position of specific populations, ICNIRP provides the following summary as

to the question “How are specific populations, such as children, pregnant women,sick

and elderly people protected in the RF EMFguidelines?”:
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67.

“The guidelines use _a range of mechanisms to ensure that all people are
 

protected from RF EMF exposure. One ofthese is the use of reduction factors,
 

that ensure that the restrictions are far lower than are required to cause adverse

health effects for all people. For example, the main type ofexposure that would 

be relevant to physiological differences between people is whole body

exposure, which, at high levels, can increase body core temperature to a point

where the cardiovascular system becomesstressed. For this effect, a reduction

factor of 50 has been used for the general public, which results in an exposure

that is too low to cause a detectable increase in body core temperature, and so

would be protective for all groups. In addition, when determining the exposure

magnitude needed to cause a potentially harmful increase in body core

temperature, different body shapesare evaluatedasthis is the main determinant

of body core temperature rise, and the most conservative value is used for all

groups. In this case it has been shown that the body core temperature in

response to whole body exposure increases more in adults than in children, and
 

so the exposure values from adults have been used to set the restrictions (which

makes the guidelines even more conservative for children compared to

adults).”

Asto the position of the disabled, the Claimants do not identify what disabled persons

they refer to. Insofar as they rely on those with electro-magnetic hypersensitivity, the

Defendants reiterate that the evidence does not support the existence of a causal link

between the symptomsdescribed and exposure to EMF. As ICNIRP itself observes on

its website in response to the question “Is electromagnetic hypersensitivity accounted

for in the guidelines?”:

“Although there are a number of people who experience substantial suffering

that they believe is caused by exposure to RF EMFs,there is no evidencethat

this is actually related to the RF EMFexposure. Conversely, the research points

to the symptoms being caused bythe belief that there is RF EMF exposure,

whichis referred to as the nocebo effect. For example, although people report

symptoms when they know that they are exposed to RF EMFs, once

appropriate blinding is used to ensure that both the experimenter and the

sufferer do not know whether there is RF EMFexposure, the effect disappears.

Asthere is no evidence that symptoms in EHS individuals are related to RF

EMFexposure, there would be no benefit of applying RF EMFrestrictions

specifically to account for EHS. Accordingly, restrictions have not been set to

separately account for EHS,and individuals whobelievethat they are adversely
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affected by RF EMFaretreated as part of the general public in terms of RF

EMFrestrictions.”

68. Ground is therefore unarguable.

Ground 2: Failure to consider the best interests of children

69. Ground 2 (SOFG §§157 — 160) appears to rely on the UN Convention on the Rights of

the Child 1989 (referred to at SOFG §128).

70. UNCRCis an unincorporated treaty. As Lord Reed observed in R (SG) v SSWP:

“.,.It is firmly established that United Kingdom courts have no jurisdiction to

interpret or apply unincorporated international treaties: see, for example, JH

Rayner (Mincing Lane) Ltd v Department of Trade and Industry [1990] 2 AC

418 , 499 and R v Lyons [2003] 1 AC 976, para 27...”

71. Regard may be had to them only insofar as that is appropriate having regard to the

principle that Parliament does not intend to act in breach ofinternational law. As Lord

Bridge observed in R v SSHD ex parte Brind [1991] 1 AC 696 at 748:

“,.When confronted with a simple choice between twopossible interpretations

of somespecific statutory provision, the presumption wherebythe courts prefer 

that which avoids conflict between our domestic legislation and our
 

international treaty obligations is a mere canon of construction which involves
 

no importation of international law into the domestic field. But where
 

Parliament has conferred on the executive an administrative discretion without

indicating that it must be exercised within the convention limits, to presume

that it must be exercised within convention limits would be to go far beyond

the resolution of an ambiguity ... and I cannot escape the conclusion that this

would be a judicial usurpation ofthe legislative function.’’

72. UNCRC maybe consideredin the context ofthe ECHRbutonly insofaras it assists in

interpreting the obligations under ECHRbecauseofthe principle that the ECHR should

be interpreted in harmonywith other relevant international instruments where possible.:

see e.g. R (DA) v SSWP [2019] UKSC 21; [2019] | W.L.R. 3289. That does not mean

that obligations in other international instruments are thereby incorporated in UK law
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73.

74.

75.

by the back door; or indeed that compliance with those obligations is mandated by the

ECHR.In any event, for the reasons given above,it is plain that there is no breach of

the ECHR. Thatbeingso,it is unarguable that UNCRChasanyfurtherrole to play.

Further, the Claimants do not identify what decision, power or function this groundis

said to relate. The Defendants cannot be expected to plead to an unparticularised

allegation of a failure to have regard to a consideration without the Claimants

identifying what, precisely, the consideration bears on.

In any event, this groundis plainly out of time. The Claimants do not identify any

decision or the exercise ofany function in respect ofwhich they are within timeto bring

a claim ofthis nature.

In any event, insofar as this is just a general ground, it is unarguable because the

research and advicein relation to the health effects of 5G on which the Defendants rely

addresses the position of children as well as adults. There is no separate ‘best interests’

consideration in play.

Ground3: Public Sector Equality Duty

76.

77.

The Claimant contends that the Defendants ‘are in breach of the Public Sector Equality

Duty...There has been no equality assessment within the meaning and termsof the

PSEDto properly inform and be considered in a decision as to the risk posed by RFR

and affecting for example approval of 5G generally and/or of permissible locations of

5G and/orofthe policy to adopt ICNIRP guidelines”.

Section 149 ofthe Equality Act 2010 provides:

“(1) A public authority must, in the exercise of its functions, have due regard

to the need to—

(a) eliminate discrimination, harassment, victimisation and any other conduct

that is prohibited by or underthis Act;

(b) advance equality of opportunity between persons who share a relevant

protected characteristic and persons whodonotshareit;

(c) foster good relations between persons who share a relevant protected

characteristic and persons whodo not share it.
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(3) Having due regard to the need to advance equality of opportunity between

persons whoshare a relevant protected characteristic and persons who do not

share it involves having due regard, in particular, to the need to—

(a) remove or minimise disadvantages suffered by persons who share a
relevant protected characteristic that are connected to that characteristic;
(b) take steps to meet the needs of persons who share a relevant protected
characteristic that are different from the needs of persons who do notshare it;

(c) encourage persons whoshare a relevant protected characteristic to

participate in public life or in any other activity in which participation by such
personsis disproportionately low.”
(5) Having due regard to the need to foster good relations between persons
whoshare a relevant protected characteristic and persons who do notshareit
involves having due regard, in particular, to the need to— (a) tackle prejudice,
and (b) promote understanding.

(6) Compliance with the duties in this section may involve treating some

persons more favourably than others; but that is not to be taken as permitting
conduct that would otherwise be prohibited by or underthis Act.

(7) The relevant protected characteristics are...

age;

disability;

99

78. In R (Adiatu) v HM Treasury [2020] P.T.S.R 219, the Court noted:

“209. There must be some reason to think that the exercise of the functions

might in some wayrelate to a particular aspect of the PSED, in order for any

obligation for consideration to arise. It cannot be the case that the decision-

maker has to focus on equalities considerations in relation to the exercise of

functions which simply will not engage the equalities duties: Hurley [2012]

ARLR 13, para 95. If it is plain and obvious that a particular exercise of a

function could have no adverse effect on those with a protected characteristic,

“due regard” may mean “no regard”: R (Bailey) v Brent London Borough

Council [2012] LGR 530, para 91.

210. In Parkin [2019] EWHC 2356(Admin) Elisabeth Laing J. said

that section 149 implies a duty to make reasonable enquiries into the obvious
equality impacts of a decision, and it requires a decision-maker to understand
the obvious equality impacts of a decision before adopting a policy. Elisabeth
Laing J also stressed that it is not a box-ticking exercise.
211. There is no obligation for a public authority to demonstrate compliance
with the PSED by meansof an equality impact assessment (“EIA”) or similar

written record, or to mention specifically the PSED in carrying out the

particular function where it has to have due regard to the needs set out

in section 149 , though it is good practice to do so: R (Brown) v Secretary of
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79.

80.

81.

82.

State for Work and Pensions (Equality and Human Rights Commission

intervening) [2009] PTSR 1506 , paras 93 and 96, per Aikens LJ.”
 

 

This ground is unarguable. First, the Claimants have not adequately particularised the

function or functions to which this groundis said to relate or the decision or decisions

to whichit relates. In Adiatu the Court held at §242:

242. In our judgment, the defendant's submission is correct. The “exercise of the

[public authority's] functions” for the purposes of section 149(1) consists of the

implementation of the measures that the public authority decides upon.In the present

case, these were the steps that were taken to change the rule relating to SSP, and to

introduce the JRS, in order to combat the effects of the coronavirus pandemic. A

public authority must have regard to the equalities implications of the steps that it

intends to take. It need not have regard to the equalities implications of other steps,

whichit is not taking, and is not even considering. Otherwise, the PSED would indeed

go on ad infinitum. A public authority would not only have to comply with the PSED

in relation to the decision whichit takes, but also in relation to the infinite spectrum

of other decisions which it might have taken instead.”

It is thus of central importance that a claimant seeking to bring a challenge on this

groundidentify what function it is said to relate to.

Second, insofar as the Claimants give ‘examples’ of the sort of decision they might

wantto challenge, a challenge to any ofthese cannotbe said to be brought promptly or

within 3 months. The roll out of 5G began in 2019 and the Claimants are well out of

time to challenge that. The National Planning Policy Framework has madeprovision in

relation to 5G since July 2018. The advice that emissions within the ICNIRP guidelines

do not pose a risk to humanhealth is of long standing.

Third, in any event, and as noted above, the research and advice relied uponrelates to

personsofall ages. The Claimants do notidentify any category of ‘vulnerable’ disabled.

There is no basis for any separate or further consideration.
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Ground4: Breach of statutory duty under s 2A of the National Health Service Act 2006

83.

84.

85.

86.

87.

The Claimants advance three arguments under ground 4. Section 2A of the National

Health Service Act 2006 provides:

“(1)The Secretary of State must take such steps as the Secretary of State

considers appropriate for the purpose of protecting the public in England from

disease or other dangersto health.

...” (emphasis added)

Plainly, SSHSC has a broad discretion as to whether and if so what steps should be

taken: as Green J observed in R (Justicefor Health Ltd) v Secretary ofStatefor Health

[2016] EWHC 2338 “...It leaves a considerable leeway to the Minister as to ways and

means...”

First, the Claimants contend that the SSHSC is in breach of duty resulting from

‘unlawful delegation or abdication of the statutory function to an external private

organisation’ (SOFG §165). That ground is manifestly absurd. The Claimants don’t

identify which ‘external private organisation’ they refer to. As explained above, SSHSC

has delegated his duty in respect of s. 2A to PHE whichin turn has regard to relevant

material from other agencies as well as its own expertise. Insofar as this is aimedat the

decision to adopt the ICNIRP guidelines, there is nothingat all unlawful about adopting

a guideline promulgated by an international organisation where, in the view of

SSHSC’s advisors, that is an appropriate standard.

Second, the Claimants contend that SSHSC has‘irrationally failed’ to take appropriate

steps under this power. The threshold of irrationality is a very high one, the classic

Wednesbury threshold, particularly in a context where Parliament has conferred a

discretion that is untrammelled on its face, at a high level of abstraction and relates to

matters of a scientific and technical nature. It is not arguable that SSHSC hasacted

irrationally.

Third, the Claimants contend that SSHSC has ‘failed to exercise a discretion in

accordance with the statutory purpose”. That too is absurd. The SSHSC hasplainly

exercised his function in accordance with its statutory purpose. The potential risks of
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non-ionising radiation remain under careful consideration but the SSHSC doesn’t

consider that further action is required at this stage.

Ground5: Failure to have regard to a relevant consideration.

88.

89.

The Claimants contend that the Defendants have failed to take into account as a relevant

consideration ‘all the evidence, information and concerns raised which are set out in

the statement of facts and grounds above.”

There is no merit in this ground, which doesn’t really go beyond ground4.Plainly, the

Defendants haven’t considered material that hasn’t been provided to them before the

claim was issued (whichis true of some of the material). Equally plainly that is not an

error of law. Insofar as the Claimants have provided material to the Defendants before

that material has been referred to PHE and considered. That PHE doesnot considerthat

that material warrants a departure from the ICNIRP guidelines or further action or study

at this stage is not anerror oflaw.

Ground6: Failure to provide adequate and sufficient reasons and/or transparency.

90.

91.

92.

As for ground 6 the Claimants do not cite any basis on which the Defendants are

required to ‘give reasons’. There is no general duty on a public body to ‘give reasons’

as to whyit exercises its general functions in one wayor another.

The Claimants begin byreferring to the decision ofLord Brownin South Bucks District

Council v Porter (No. 2) [2004] 1 W.L.R. 1953 in which he described what wasrequired

ofa decision makerinrelation to the giving ofreasons,in the context ofan express duty

to give reasons (in that case, the duty of a planning inspector to give reasons for

allowing an appeal against a refusal of planning permission pursuant to rule 19(1) of

the Town and Country Planning Appeals (Determination by Inspectors)(Inquiries

Procedure)(England) Rules 2000.

They then refer to R (Stephenson) v Secretary ofState for Housing, Communities and

Local Government [2019] EWHC 519 (Admin). That case had nothing to do with a
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93.

94.

duty to give reasons. That case concerned a claim that a consultation had not been

carried out in accordance with the requirements of proceduralfairness and a failure to

have regard to relevant material.

In any event, the Defendants have repeatedly explained whythey do not agree to taking

the action that the Claimants want. The Defendants’ scientific advisors consider that

the international guidelines published by ICNIRP reflect the best evidence as to an

appropriate level of emissions at present. That is a complete answer. A public bodyis

not obliged to give reasons for reasons nor waste public money engaging in protracted

correspondence with a group whohappento take a different view.

The Claimants further refer to a putative ‘duty of transparency’, relying on R (Justice

for Health Ltd) v Secretary of State for Health [2016] EWHC 2338 (Admin) and

Nadarajah v SSHD [2005] EWCACiv 363. But the Claimants do notidentify how this

case comes within the scope of the principle as articulated in those cases. Both cases

concerned claims that there had been failure to publish a policy or issue a decision

with sufficient clarity. It has nothing to do with the giving of reasons. The Claimants

do not identify anything uncertain or unclear about the position adopted by the

Defendants.

Ground 7: Irrationality and/orirrational failure to make sufficient enquiry

95.

96.

Ground7 essentially just restates a rationality challenge. For the reasons already given

above,it is misconceived.

Cherry picking reports that favour their position cannot avail the Claimants. That there

is scientific debate about 5G is unsurprising; there is scientific debate about lots of

things. But it is not even plausibly perverse or irrational for the Defendants to act on

the basis of advice from PHE,as the executive agency with appropriate institutional

and technical competence to assess the international evidence, nor for the PHE to

consider that the ICNIRP guidelines are the appropriate standardto rely on.
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Conclusion

97. Permission should be refused, on all grounds. Indeed, this claim should be certified as

totally without merit, having regard to the guidance given by the Court of Appeal at

§17 of in R (Wasif) v SSHD [2016] EWCACiv 82; [2016] 1 W.L.R. 2793:

(1) At the risk of spelling out the obvious, judges should certainly not certify

applications as TWM as the automatic consequence of refusing permission. The

criteria are different.

(2) We repeat what Maurice Kay LJ said in para 15 of his judgmentin the Grace case

[2014] 1 WLR 3432 , as quoted above:

“no judge will certify an application as [TWM]unless he is confident after careful

consideration that the casetruly is boundtofail. He or she will no doubt have in mind

the seriousness of the issue and the consequencesofhis decision in the particular

case.”

(3) The potential value of an oral renewal hearing does notlie only in the powerof

oral advocacy.It is also an opportunity for the claimant to address the perceived

weaknessesin the claim which haveled the judge to refuse permission on the papers

(and which should have beenidentified in the reasons). The points in question may

not always have been anticipated or addressed in the grounds and skeleton

argument(particularly if the judge has drawn them from the respondent's summary

grounds: see (6) below). The judge should only certify the application as TWM if

satisfied that in the circumstances of the particular case a hearing could not serve

such a purpose;the claimant should get the benefit of any real doubt.

(4) Mr Fordham submitted that the essential question for a judge in deciding

whetherto certify was “whetheranotherjudge, with the benefit of oral submissions

at an oral hearing, would be boundto refuse [permission]”. That is broadly in line

with what we havesaid above, but the reference to “anotherjudge”is not quiteright.

Althoughit will generally be the case that any renewal hearing will be before a

different judge than the one whorefused permission on the papers, the Rules do not

require that that be the case; and in any eventin an ideal world one judge's standard

of whatis arguable should be the sameas another's. The point of a renewal hearing

is not that the claimantis entitled to anotherdip into the bran-tub of Administrative

Court or Upper Tribunal judges in the hope of finding someone more sympathetic.

Having said that, we do not deny that some judges may find it a useful

thought- experiment to ask whether they can conceive of a judicial colleague

taking a different view about whether permission should be granted.

(5) Judges considering permission applications will quite commonly encounter

cases—particularly where the claimant is unrepresented—in which the claim

form/grounds and/or the supporting materials are too confused or inadequate to

disclose a claim which justifies the grant of permission but where the judge

nevertheless suspects that proper presentation might disclose an arguable basis of

claim. In such cases he or she should not certify the application as TWM.Theright

coursewill usually be to refuse permission, with reasons whichidentify the nature of

the problem, giving the claimant the opportunity to address it at an oral renewal

hearingif they can; but there may sometimes be cases wherethe better courseis to

adjourn the permission application to an oral hearing, perhaps on an inter parties

basis.

(6) Mr Fordham pointed out that at the time that a judge decides the permission

application on the papers the respondentwill have had the opportunity to file an
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98.

Acknowledgment of Service, incorporating summary groundsof defence, to which

the claimant has under the Rules no right of reply (though some claimants do provide

responses whichare in practice put before the judge). Judges should notcertify a

claim as TWM on thebasis of points raised in the summary grounds to which the

claimant might have had an answerif given the opportunity.

It is, with respect, absurd to suggest that the Defendants are acting unlawfully in

accepting the advice of the technical experts at PHE that guidelines in relation to the

emissions of non-ionising radiation are acceptable, those guidelines emanating from a

very recent review conducted by an independentinternational organisation recognised

by the WHO amongst others, and being consistent with a long-standing body of

scientific opinion. This is a classic attempt to misuse the procedure for judicial review

to advance what is fundamentally a matter of policy, not legal, disagreement. The

Defendants seek recovery oftheir costs in the sum of £4,190.00

JACK ANDERSON

39 ESSEX CHAMBERS

LONDON

16 APRIL 2021
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