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IN THE HIGH COURT OF JUSTICE           CO/1111/2021 
KING’S BENCH DIVISION 
ADMINISTRATIVE COURT 
 
BETWEEN: 

THE KING 
on the application of 

(1) VICTORIA ANGELL 
(2) KAREN CHURCHILL 

(3) ROSALYN ROCK 
Claimants 

-and- 
SECRETARY OF STATE FOR HEALTH AND SOCIAL CARE 

First Defendant 
 

SECRETARY OF STATE FOR THE ENVIRONMENT, FOOD AND RURAL AFFAIRS 
Second Defendant 

 
SECRETARY OF STATE FOR DIGITAL, CULTURE, MEDIA AND SPORT 

Third Defendant 
 

______________________________________ 
DETAILED GROUNDS OF DEFENCE 

_______________________________________ 
 
 

1. These are the Defendants’ detailed grounds of defence in response to the Claimants’ claim 

for judicial review, as set out in the Claimants’ amended statement of facts and grounds 

(“ASFG”).  

 

Procedural Background  

2. On 25 March 2021, the Claimants issued an application for permission to claim judicial 

review. The claim form identified the target as “continuing omissions of the Defendants to 

act lawfully” by reference to a pre-action protocol response dated 22 December 2020. There 

were 7 grounds of claim. Permission to claim judicial review was refused on the papers by 

Foster J. by decision dated 6 July 2021. The Claimants renewed their application and 

permission was refused by Lang J. at a hearing on 28 October 2021.  
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3. On 2 November 2021, the Claimants applied for permission to appeal against that decision. 

Ground 2 was in the following terms:  

“…The grounds for judicial review (or any of them) are properly arguable. 

Accordingly the Court erred in refusing to proceed with the claim. The grounds for 

judicial review are: 

(i)… 

 (d) Failure to provide adequate or effective information to the public about the 

risks and how, if it is possible, it might be possible for individuals to avoid or 

minimise the risks; 

… 

(vi)(a) failure to provide adequate and sufficient reasons for not establishing a 

process to investigate and establish the adverse health effects and risks of adverse 

health effects from 5G technology and/or for discounting the risks presented by the 

evidence available; and/or (b) failure to meet the requirements of transparency and 

openness required of a public body…”  

 

4. Permission to claim judicial review was granted by Lewison LJ on 26 May 2022 in the 

following terms:  

“… 

2. It is clear that an application for JR is not an appropriate vehicle for the determination 

of contested scientific matters. Most of the contents of the statement of facts and grounds 

deal with assertions about the safety (or otherwise) of 5G, which are not properly the 

subject of an application for JR.  

 

3. It is plain from the grounds of resistance that HMG have taken advice on the safety of 

5G from a variety of reputable bodies including ICNRIP, the Chief Medical Officer, PHE 

and COMARE. The extent of advice that a public body is required to take is a matter for 

the public authority concerned. It is not arguable that taking advice from those bodies is 

susceptible to challenge on public law grounds… 
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4. The advice on which the defendants rely addresses the position of children as well as 

adults. The allegation of failure to consider the best interests of children is not arguable… 

… 

6. Grounds 2(i)(d) and 2(vi) assert a duty to give reasons. The appellants do not point to 

any domestic authority requiring the giving of reasons in a case like this. The appellants 

rely on Giacomelli v Italy at [83]. But that case does not more than require public access 

to the studies on which the public authority has relied. It does not hold that there is a 

positive duty to give reasons. Nevertheless in Guerra v Italy (1996) EHHR 357 at [60] the 

ECtHR does appear to have accepted a positive duty to communicate information on 

environmental matters. This ground does in my judgment pass the relatively low threshold 

required for permission to apply for JR. 

… 

8. There is no special reason why the application should remain in the Court of Appeal. 

The Administrative Court should give further directions, including directions to excise 

from the JR claim form the contested scientific evidence.” 

 

5. By order dated 15 July 2022, Bennathan J made directions in the following terms:  

“… 

2. The Claimants shall, within 28 days of the date of service of this Order, file and serve 

amended Grounds, not exceeding 25 sides, addressing the ground for which permission 

has been granted.  

… 

Observations and reasons 

… 

2. Given Lewison LJ’s refusal of permission on all other grounds, his observations that a 

judicial review is not an appropriate vehicle for determining contested scientific material, 

and his findings that the Secretary of State was entitled to take the advice taken, and to 

make the decisions decided, there is no basis for the Grounds or the Skeleton Arguments 

to invite the Court to engage with the scientific evidence relied on by any party.  

3. The sole issue is whether the Defendants failed to meet the duty to inform the public as 

described by the ECtHR in Guerra v Italy (1998) 26 EHRR 357 [at 60]. 

4. The limited permission suggests that the only remedies that might be ordered if the 

Claimants succeeded are those set out at paragraph 195(i) and (ii)(d) of the Detailed 

Statement of the Facts and Grounds of the Claim: It is not for me as the judge making 
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orders as to directions, to limit the decisions that will be taken by the Court hearing the 

case, but I set out the logic of the limited terms of the case in the hope it assists the parties 

in their approach.” 

 

6. Notwithstanding the terms of the Orders of Lewison LJ and Bennathan J, the amended 

statement of facts and grounds (“ASFG”) range far wider than the limited grant of 

permission, and invite the Court to engage in precisely the sort of determination of contested 

scientific evidence which was to be excluded. Contrary to the Court’s express recognition 

that the Government has had adequate regard to the scientific evidence about any risks 

arising from 5G, taken lawful decisions as to what should or should not be permitted, and 

that this is not the forum for determining contentious scientific evidence, the bulk of the 

ASFG comprises the Claimants summary and interpretation of such evidence and an attempt 

to argue that the Government has not taken adequate measures to address it. That does not 

fall within the scope of the claim. 

 

7. Not only do the ASFG fail to remain within the parameters of the grant of permission, they 

appear to seek to challenge matters post-dating the claim, for which the Defendants are not 

responsible. In particular, §54 appears to intimate a challenge to a consultation published by 

Ofcom on 9 May 2022. If the Claimants want to challenge an Ofcom consultation, their 

recourse is against Ofcom. It is not appropriate to use this claim as a vehicle to challenge 

the decisions of a third party that is not a defendant. 

 

Factual Background  

8. This claim relates to 5G technology. 5G is the new generation of wireless technology. 5G 

uses radio waves, otherwise known as radiofrequency electromagnetic fields, and which are 

classified as non-ionising radiation. 5G re-uses parts of the electromagnetic spectrum that 

have previously been used to deliver services such as TV broadcasting and broadband 

although 5G can also make use of higher frequency parts of the spectrum and some 5G trials 

have already taken place in these frequencies. These frequencies have also been used for 

other radio services including point-to-point links, satellite earth stations and radio 

astronomy. There is nothing fundamentally different about the physical characteristics of 

the radio signals produced by 5G compared to those produced by 3G and 4G. Terms like 
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“5G” are essentially used as branding for new technology and services but the fundamental 

agent is the same.  

 

9. It is the government’s aim for the UK to be a world leader in 5G technology. 5G offers much 

greater speed and capacity than 4G and opens the potential for innovation in both the private 

and public sectors.  

 

10. The question whether non-ionising radiation has an impact on health is one that has long 

been studied, as is set out in detail below. Contrary to the Claimants case, a substantial 

international consensus exists to the effect that the roll out of 5G is safe and that the relevant 

emissions are not harmful to human health.  

 

The Claimants’ individual conditions 

11. So far as the Claimants’ claims to suffer from electro-magnetic hypersensitivity and/or 

symptoms caused by exposure to EMF are concerned (ASFG §§16 – 33) , the World Health 

Organisation (“WHO”)   has this to say:  

“What is EHS? 

EHS is characterized by a variety of non-specific symptoms, which afflicted 

individuals attribute to exposure to EMF. The symptoms most commonly 

experienced include dermatological symptoms (redness, tingling, and burning 

sensations) as well as neurasthenic and vegetative symptoms (fatigue, tiredness, 

concentration difficulties, dizziness, nausea, heart palpitation, and digestive 

disturbances). The collection of symptoms is not part of any recognized syndrome. 

EHS resembles multiple chemical sensitivities (MCS), another disorder associated 

with low-level environmental exposures to chemicals. Both EHS and MCS are 

characterized by a range of non-specific symptoms that lack apparent toxicological 

or physiological basis or independent verification. A more general term for 

sensitivity to environmental factors is Idiopathic Environmental Intolerance (IEI), 

which originated from a workshop convened by the International Program on 

Chemical Safety (IPCS) of the WHO in 1996 in Berlin. IEI is a descriptor without 

any implication of chemical etiology, immunological sensitivity or EMF 

susceptibility. IEI incorporates a number of disorders sharing similar non-specific 
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medically unexplained symptoms that adversely affect people. However since the 

term EHS is in common usage it will continue to be used here. 

… 

Studies on EHS individuals 

A number of studies have been conducted where EHS individuals were exposed to 

EMF similar to those that they attributed to the cause of their symptoms. The aim 

was to elicit symptoms under controlled laboratory conditions. 

The majority of studies indicate that EHS individuals cannot detect EMF exposure 

any more accurately than non-EHS individuals. Well controlled and conducted 

double-blind studies have shown that symptoms were not correlated with EMF 

exposure. 

It has been suggested that symptoms experienced by some EHS individuals might 

arise from environmental factors unrelated to EMF. Examples may include “flicker” 

from fluorescent lights, glare and other visual problems with VDUs, and poor 

ergonomic design of computer workstations. Other factors that may play a role 

include poor indoor air quality or stress in the workplace or living environment. 

There are also some indications that these symptoms may be due to pre-existing 

psychiatric conditions as well as stress reactions as a result of worrying about EMF 

health effects, rather than the EMF exposure itself. 

… 

Conclusions 

EHS is characterized by a variety of non-specific symptoms that differ from 

individual to individual. The symptoms are certainly real and can vary widely in 

their severity. Whatever its cause, EHS can be a disabling problem for the affected 

individual. EHS has no clear diagnostic criteria and there is no scientific basis to 

link EHS symptoms to EMF exposure. Further, EHS is not a medical diagnosis, nor 

is it clear that it represents a single medical problem.” (emphasis added) 

 

 

12. The Claimants rely on the evidence of Dr Andrew Tresidder to support their claim that their 

symptoms are caused by electro-magnetic hypersensitivity. Dr Tresidder is a General 

Practitioner. He is in not an expert on the health effects of non-ionising radiation. He claims 

himself to be a sufferer of sensitivity to electromagnetic fields (see 

http://electromagneticman.co.uk/index.php/case-studies/your-stories/43-electrosensitivity-
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a-personal-story-dr-andrew-tresidder-mmbs-mrcgp) and is a trustee of Electrosensitivity 

UK. He is neither a recognised expert nor an objective and impartial source of information. 

 

13. Mrs Hackett and Mrs Openshaw rely on a Dr Tom Willsher. Dr Willsher is not an expert in 

relation to the effects of radiation, and his reports of video-link and telephone consultations 

do little more than recite the description of the symptoms from which the Claimants claim 

to suffer and their own assessment of the cause of those symptoms. It is not appropriate for 

the lawyer with conduct of the case and a colleague to purport to give evidence of fact in 

relation to their own experience to support their clients’ cases.  

 

14. The Claimants also rely on reports from Professor Heroux and Dr Goodman. The Court has 

expressly directed that the Claimants are not entitled to rely on such material. In any event, 

the relevant experts are endorsing the existence of a condition which is not recognised by 

mainstream medical practice as reflected in e.g. the position of the World Health 

Organisation.  

 

15. Contrary to ASFG §31, the witness evidence does not establish that the symptoms described 

are caused by the effects of 5G. The Defendant is not obliged to make public health policy 

on the basis of anecdotal claims supported by a fringe element of the scientific community. 

 

The position of ICNIRP 

16. The most comprehensive scientific review in relation to the effect of non-ionising radiation 

is that conducted by the International Commission on Non-Ionizing Radiation Protection 

(“ICNIRP”). The ICNIRP review included an extensive review of the literature on the 

health risk associated with non-ionising radiation (see Appendix B to the review). 

 

17. On 20 May 1992, the General Assembly of the International Radiation Protection 

Association adopted the Charter of ICNIRP which identifies the objectives of ICNIRP as 

follows:  

“The Commission is established for the purpose of advancing Non-Ionizing 

Radiation Protection for the benefit of people and the environment and in particular 

to provide guidance and recommendations on protection from NIR exposure…” 
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18. ICNIRP is registered as a non-profit association and headquartered in Munich. Its work is 

governed by statutes adopted at its meeting on 13 – 14 October 2008. The Preamble states:  

“The Commission is established as an independent and neutral scientific 

commission, which writes its guidance and recommendations on the basis of 

established scientific principles only. This independence must be preserved. In 

accordance with the Charter, the Commission shall be a non-profit scientific body. 

As a registered non-profit association it shall have the capacity to acquire rights 

and duties.” 

 

19. The purpose is specified as follows:  

“(1) The Commission is established for the purpose of advancing non-ionizing 

radiation protection for the benefit of people and the environment and in particular: 

 - to independently develop scientific protection criteria based on science  

- to provide scientific guidance and recommendations on protection from non-

ionizing radiation (NIR) exposure 

 - to carry out scientific seminars and educational conferences  

- to publish scientific reports on protection against NIR 

- to inform the scientific community and the general public about protection against 

NIR…” 

 

20. ICNIRP is recognised as an official collaborating NGO by the WHO and International 

Labour Organisation (“ILO”). 

 

21. In 1998, ICNIRP issued international guidelines as to the exposure limit in respect of 

electromagnetic fields up to 300 GHz (which includes the radio frequencies allocated for 

5G).  

 

22. In 2009, ICNIRP undertook a further review of the scientific evidence which concluded that 

subsequent research had not identified any evidence of adverse health effects below the 

recommended exposure limits.  

 

23. In March 2020, ICNIRP published revised guidelines, with specific consideration being 

given to 5G, following a comprehensive review of the scientific evidence and a process of 

public consultation in 2018. In setting those guidelines, ICNIRP states:  
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“As can be seen above, there are a number of steps involved in deriving ICNIRP’s 

guidelines. ICNIRP adopts a conservative approach to each of these steps in order 

to ensure that its limits would remain protective even if exceeded by a substantial 

margin. For example, the choice of adverse health effects, presumed exposure 

scenarios, application of reduction factors and derivation of reference levels are all 

conducted conservatively. The degree of protection in the exposure levels is thus 

greater than may be suggested by considering only the reduction factors, which 

represent only one conservative element of the guidelines. There is no evidence that 

additional precautionary measures will result in a benefit to the health of the 

population.” 

 

24. The Claimants criticise ICNIRP because they disagree with its methodology and 

composition and contend that there are conflicts of interest (ASFG §39). ICNIRP is 

transparent about its membership, funding and governance as can be seen from its website.  

 

25. The Claimants wrongly contend that ICNIRP’s guidelines are based only on the thermal 

effects of non-ionising radiation (ASFG §40). ICNIRP addresses this point directly on the 

frequently asked questions section of its website (see also Appendix B to the ICNIRP 

guidelines for the detailed review of the health literature):  

“Does ICNIRP consider non-thermal effects of RF EMF on health? 

Yes, ICNIRP considers all potential adverse health effects, and sets restrictions to 

ensure that none occur, regardless of the mechanism of interaction between the 

exposure and the body. The lowest exposure levels that can cause adverse health 

effects are due to thermal mechanisms, and so restrictions have been set based on 

the thermal effects, as these will protect against any other effects that could occur 

at higher exposure levels.” 

 

26.  The Claimants contend that ICNIRP focusses only on “proven adverse effects” and that it 

proceeds on the basis that harm must first be caused to the human population (ASFG §40). 

§41 asserts that the threshold applied is whether there is proof of harm “…such as would 

have established a civil liability for the industry”. The Claimants do not identify the basis 

for that assertion. But it is wrong. The ICNIRP Guidelines themselves state:  

“These guidelines specify quantitative EMF levels for personal exposure. 

Adherence to these levels is intended to protect people from all substantiated 
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harmful effects of radiofrequency EMF exposure. To determine these levels, 

ICNIRP first identified published scientific literature concerning effects of 

radiofrequency EMF exposure on biological systems, and established which of 

these were both harmful to human health and scientifically substantiated. This latter 

point is important because ICNIRP considers that, in general, reported adverse 

effects of radiofrequency EMFs on health need to be independently verified, be of 

sufficient scientific quality and consistent with current scientific understanding, in 

order to be taken as “evidence” and used for setting exposure restrictions. Within 

the guidelines, “evidence” will be used within this context, and “substantiated 

effect” used to describe reported effects that satisfy this definition of evidence. The 

reliance on such evidence in determining adverse health effects is to ensure that the 

exposure restrictions are based on genuine effects, rather than unsupported claims. 

However, these requirements may be relaxed if there is sufficient additional 

knowledge (such as understanding of the relevant biological interaction 

mechanism) to confirm that adverse health effects are reasonably expected to 

occur.” 

 

27. Requiring that there be scientific evidence to support a claim is not the same as applying the 

civil standard of proof.  

 

The position of the World Health Organisation  

28. The WHO provides information about 5G mobile networks and health. Its website, last 

updated on 27 February 2020, states in response to the question “What are the potential 

health risks from 5G?”  

“To date, and after much research performed, no adverse health effect has been 

causally linked with exposure to wireless technologies. Health-related conclusions 

are drawn from studies performed across the entire radio spectrum but, so far, only 

a few studies have been carried out at the frequencies to be used by 5G. 

Tissue heating is the main mechanism of interaction between radiofrequency fields 

and the human body. Radiofrequency exposure levels from current technologies 

result in negligible temperature rise in the human body. 
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As the frequency increases, there is less penetration into the body tissues and 

absorption of the energy becomes more confined to the surface of the body (skin 

and eye). Provided that the overall exposure remains below international 

guidelines, no consequences for public health are anticipated.” 

29.  The WHO is undertaking its own review of the scientific evidence in relation to potential 

health risks from 5G exposure. It’s website notes: 

“WHO is conducting a health risk assessment from exposure to radiofrequencies, 

covering the entire radiofrequency range, including 5G, to be published by 2022. 

WHO will review scientific evidence related to potential health risks from 5G 

exposure as the new technology is deployed, and as more public health-related data 

become available. 

WHO established the International Electromagnetic Fields (EMF) Project in 1996. 

The project investigates the health impact of exposure to electric and magnetic 

fields in the frequency range 0-300 GHz and advises national authorities on EMF 

radiation protection.” 

 

30. The UK Health Security Agency (“UKHSA”) is a collaborating centre in the WHO’s 

international EMF project, which involves 60 countries including those with the strongest 

national research and review capabilities. 

  

The UK Advisory Group on Non-Ionising Radiation  

31. The Advisory Group on Non-Ionising Radiation (“AGNIR”) was an independent scientific 

advisory group set up in 1990 to “…review work on the biological effects of non-ionising 

radiation relevant to human health and to advise on research priorities”. It reported to the 

National Radiological Protection Board (1990 – 2005) and then the Health Protection 

Agency (2005 – 2013). A 2012 review undertaken by AGNIR found no convincing evidence 

that radio wave exposures below ICNIRP guidance levels cause health effects. The review 

concluded:  

“The quantity, and in general quality, of research published on the potential health 

effects of RF field exposure has increased substantially since AGNIR last reviewed 

this subject. Population exposure to RF fields has become more widespread and 

heterogeneous. There are still limitations to the published research that preclude a 
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definitive judgement, but the evidence considered overall has not demonstrated any 

adverse health effects of RF field exposure below internationally accepted guideline 

levels. There are possible effects on EEG patterns1, but these have not been 

conclusively established, and it is unclear whether such effects would have any 

health consequences. There is increasing evidence that RF field exposure below 

guideline levels does not cause symptoms and cannot be detected by people, even 

by those who consider themselves sensitive to RF fields. The limited available data 

on other non-cancer outcomes show no effects of RF field exposure. The 

accumulating evidence on cancer risks, notably in relation to mobile phone use, is 

not definitive, but overall is increasingly in the direction of no material effect of 

exposure. There are few data, however, on risks beyond 15 years from first 

exposure. In summary, although a substantial amount of research has been 

conducted in this area, there is no convincing evidence that RF field exposure below 

guideline levels causes health effects in adults or children.”  

 

32. The AGNIR report contained a summary of over 3000 measurements of emissions from 

mobile base stations at over 500 sites. The maximum exposure level found at any site was 

hundreds of times below the international guideline levels.  

 

The Chief Medical Officers 

33. In June 2019, the former Chief Medical Officer for England confirmed that there is sufficient 

evidence to demonstrate that the roll out of 5G does not represent a public health risk. The 

former Chief Medical Officer for Scotland has also endorsed the advice provided by what 

was then PHE. 

 

The European Commission  

34. An opinion published by the European Commission’s Scientific Committee on Emerging 

and Newly Identified Health Risks (“SCENIHR”), published in January 2015, concluded on 

the basis of an extensive review of international research that there are no evident adverse 

health effects if exposure to EMF remains within the ICNIRP limits. The Opinion noted:  

                                                           
1 Electroencephalograph which are patterns measured in electrical signals from the brain. 
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“…The symptoms that are attributed by people to RF EMF exposure can sometimes 

cause serious impairments to a person’s wellbeing. However, research conducted 

since the previous (2009) Opinion adds weight to the conclusion that RF EMF 

exposure is not the cause of these symptoms. This applies to the general public, 

children and adolescents, and to people with IEI-EMF. Recent meta-analyses of 

observational and provocation data support this conclusion. For symptoms 

triggered by short-term exposure to RF fields (measured in minutes to hours), the 

consistent results from multiple double-blind experiments lead to a strong overall 

weight of evidence that RF EMFs do not cause such effects. For symptoms 

associated with longer-term exposures (days to months), the evidence from 

observational studies is broadly consistent but has gaps, most notably in terms of 

the objective monitoring of exposure. Current evidence weighs towards an absence 

of effects due to RF EMF exposure.” 

 

35. The Commission is considering whether to update its own recommendations in view of the 

ICNIRP review. In August 2022, SCHEER (the successor to the SCENIHR committee) 

published a draft opinion for consultation which noted, inter alia:  

“… 

• The SCHEER has considered meta-analyses, systematic reviews, and, when 

necessary, narrative or scope reviews and single research papers published after 

the (2015) SCENIHR Opinion on potential health effects of exposure to 

radiofrequency (RF) electromagnetic fields (EMF). 

… 

 

• The SCHEER could not identify moderate or strong level2 of evidence for adverse 

health effects resulting from chronic or acute RF EMF exposure at levels below the 

                                                           
2 Note that SCHEER adopts the following terminology: − Strong weight of evidence: Coherent evidence from a 
primary line of evidence (human, animal, environment) and one or more other lines of evidence (in particular 
mode/mechanistic studies) in the absence of conflicting evidence from one of the other lines of evidence (no 
important data gaps) 

− Moderate weight of evidence: good evidence from a primary line of evidence but evidence from several other lines 
is missing (important data gaps) 

− Weak weight of evidence: weak evidence from the primary lines of evidence (severe data gaps) 

− Uncertain weight of evidence: due to conflicting information from different lines of evidence that cannot be 
explained in scientific terms 

− Weighing of evidence not possible: No suitable evidence available 
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limits set in the annexes of Council Recommendation 1999/519/EC and Directive 

2013/35/EU. 

… 

• The SCHEER acknowledges that the latest (2020) ICNIRP exposure guidelines 

introduce new dosimetric quantities and limits to them, that can protect humans 

more effectively from emerging technological applications of RF EMF, and, 

therefore, advises positively on the need of a technical revision of the annexes in 

Council Recommendation 1999/519/EC and Directive 2013/35/EU with regard to 

radiofrequency electromagnetic fields (100 kHz to 300 GHz).” 

 

Public Health England and the UK Health Security Agency 

36. Public Health England (“PHE”) was an executive agency of the Department of Health and 

Social Care (“DHSC”). Although it had no distinct legal personality, it enjoyed operational 

autonomy from the DHSC. PHE exercised its functions pursuant to the “Framework 

Agreement between the [DHSC] and [PHE]”. 

 

37. The Framework Agreement summarised the role of PHE as follows:  

“Public Health England exists to protect and improve the nation’s health and 

wellbeing, and reduce health inequalities. We do this through world-leading 

science, knowledge and intelligence, advocacy, partnerships and the delivery of 

specialist public health services. We are an executive agency of the Department of 

Health and Social Care, and a distinct delivery organisation with operational 

autonomy. We provide government, local government, the NHS, Parliament, 

industry and the public with evidence-based professional, scientific and delivery 

expertise and support.” 

 

38. PHE’s advice was published on gov.uk.3 In summary, PHE advised that so long as exposures 

are within the ICNIRP guidelines they do not pose a threat to human health. PHE provides 

annual updates on EMF to the Committee on Medical Aspects of Radiation in the 

Environment (see below). This is a matter which is kept under active review. PHE’s experts 

at its Centre for Radiation, Chemical and Environmental Hazards also consider material in 

relation to the risks of 5G submitted by concerned members of the public or interest groups, 

                                                           
3 https://www.gov.uk/government/collections/electromagnetic-fields  

https://www.gov.uk/government/collections/electromagnetic-fields
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including the material that these Claimants have submitted in their pre-action protocol 

correspondence. Their expert view was that this does not require or justify departure from 

international guidelines. 

 

39. UKHSA was established to replace PHE in April 2021. PHE continued in existence in 

parallel until September 2021, and UKHSA became fully operational on 1 October 2021.  

Essentially, PHE’s health improvement functions have been transferred to the Department 

for Health and Social Care, while UKHSA is responsible for health protection.  

 

40. PHE published longstanding advice about the use of mobile phones, which UKHSA has 

maintained, including guidance on how to reduce exposure from mobile phones. Material 

from UKHSA on the gov.uk website also provides links to the ICNIRP (2020), SCENIHR 

(2015) and AGNIR (2012) reports.  

 

Committee on Medical Aspects of Radiation in the Environment (COMARE) 

41. The DHSC maintains an expert advisory group, the Committee on Medical Aspects of 

Radiation in the Environment (COMARE). The Terms of Reference of the Committee are:  

“To assess and advise government and the devolved administrations on the health 

effects of natural and man-made radiation and to assess the adequacy of the 

available data and the need for further research.” 

 

42. At its meetings, COMARE has representatives from numerous public bodies including 

DHSC, the Environment Agency, the Health and Safety Executive and UKHSA.  

 

43. Expert members are appointed to the Committee. EMF radiation is part of its agenda. 

COMARE’s annual report for 2020 noted:  

“COMARE received its annual update from Public Health England (PHE) on 

electromagnetic fields (EMFs) on 12th November 2020. An additional brief on 

radon issues was proposed for the Committee; however, delays to relevant 

international reports resulted in this item being postponed to 2021. Public concerns 

on the health issues associated with EMFs continued to be brought to the 

Committee’s attention throughout 2020. This is an area where strongly held 

opinions differ and there are active special interest groups. COMARE reviews 

relevant research publications on this topic, together with an annual report from 
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PHE. The recruitment programme will continue to address the need for expertise 

on the Committee to support its work in this area.” 

 

44. At its meeting in July 2022, COMARE decided to form a dedicated EMF Working Group, 

recognising the progress with WHO’s ongoing evidence review. At an earlier COMARE 

meeting on 22 November 2018, it had been agreed that COMARE might comment on the 

WHO review4.  

 

Legal Framework: Regulation of EMF exposure 

45. Electromagnetic radiation is regulated in a number of ways under UK law. The following 

are the main features of the regulatory framework.  

 

Radio Equipment Regulations 2017 

 

46. The Radio Equipment Regulations 2017 transpose the EU Radio Equipment Directive 

(2014/53/EU) which requires radio equipment to conform to harmonised standards, 

including in relation to EMF Exposure limits. They remain in effect following the UK’s exit 

from the EU.  

 

Planning policy 

47. Paragraphs 117 of the National Planning Policy Framework provides:  

“117. Applications for electronic communications development (including 

applications for prior approval under the General Permitted Development Order) 

should be supported by the necessary evidence to justify the proposed development. 

This should include: a) the outcome of consultations with organisations with an 

interest in the proposed development, in particular with the relevant body where a 

mast is to be installed near a school or college, or within a statutory safeguarding 

zone surrounding an aerodrome, technical site or military explosives storage area; 

and b) for an addition to an existing mast or base station, a statement that self-

certifies that the cumulative exposure, when operational, will not exceed 

International Commission guidelines on non-ionising radiation protection; or c) for 

                                                           
4 https://www.gov.uk/government/groups/committee-on-medical-aspects-of-radiation-in-the-
environment-comare  

https://www.gov.uk/government/groups/committee-on-medical-aspects-of-radiation-in-the-environment-comare
https://www.gov.uk/government/groups/committee-on-medical-aspects-of-radiation-in-the-environment-comare
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a new mast or base station, evidence that the applicant has explored the possibility 

of erecting antennas on an existing building, mast or other structure  and a 

statement that self-certifies that, when operational, International Commission 

guidelines will be met.” 

 

Ofcom  

48. Ofcom is responsible for regulating operators licensed to use radio frequencies. In October 

2020, Ofcom confirmed that it would introduce new license conditions to incorporate the 

limits in the ICNIRP guidelines into spectrum licenses and undertook consultation in 

relation to the proposed condition. 

 

49. In March 2021, Ofcom confirmed that it was proceeding with a refined version of the license 

condition which was communicated to licensees in May 2021.  

 

50. Throughout 2020, Ofcom undertook monitoring of emissions levels near 5G-enabled base 

stations. All results were well within the ICNIRP limits.  

 

Published information about 5G:  

51. Various government departments and other government bodies have published information 

regarding 5G, any potential risks and how these might be mitigated: 

 

i. UKHSA: 

 

1. ‘5G Technologies: radio waves and health’ which provides information about 

exposures to radio waves from 5G technologies and any potential impact; (Annex 

A) 

2. ‘Mobile Phone Base Stations: Radio waves and health’ which sets out guidance on 

potential health risks from Mobile Phone Base Stations, including 5G Base Stations. 

(Annex B) 
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3. ‘Radio waves: reducing exposure from mobile phones’ which contains guidance 

for the general public about how to mitigate any potential health risks posed by 

mobile phones; (Exhibit SM/22 to the Witness Statement of Simon Mann) 

4.  ‘Electromagnetic fields’ which contains guidance on exposure to electromagnetic 

fields in the everyday environment, including electrical appliances in the home and 

mobile phones; (Exhibit SM/24 to the Witness Statement of Simon Mann) 

 

ii. Ofcom: 

 

1. A general guide to 5G entitled '5G Technology Guide’ which contains information 

aimed at combating misinformation about 5G; (Annex C) 

2.  Two sets of guidance for employers regarding 5G exposure at work: 

a.  ‘Ofcom’s rules on 5G exposure’ (Annex D) and  

b. ‘Guidance on EMF Compliance and Enforcement’. (Annex E) 

 

iii. DCMS 

 

1. ‘5G and Coronavirus’ which debunks an internet based theory spread during the 

pandemic that 5G caused COVID-19; (Annex F) 

2. ‘Factsheet 6: 5G’ which contains a summary of information regarding 5G and public 

health; (Annex G) 

 

And in conjunction with Department for Levelling Up, Housing and Communities 

(at the time the Ministry for Housing, Communities and Local Government : 

 

3. A government response to the consultation on proposed reforms to permitted 

development rights to support the deployment of 5G and extend mobile coverage 

(dated July 2020), which on p.8 sets out guidance regarding potential health impacts; 

(Annex H) 

4. A government response to a consultation entitled ‘Changes to permitted 

development rights for electronic communication infrastructure’ (dated 7 March 

2022).(Annex I) 

 

iv. Health and Safety Executive (‘HSE’) 
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1.  ‘Non-ionising radiation guidance’ which provides factual information regarding non-

ionising radiation and EMF; (Annex J) 

2. ‘Non-ionising radiation FAQs’ which answers common questions regarding non-

ionising radiation. (Annex K) 

 

 

Grounds and submissions 

General  

52. It is well established that the Court should be very slow to intervene in respect of a decision 

that involves issues of technical scientific judgment (see e.g. Secretary of State for the 

Environment, Food and Rural Affairs v Downs [2009] EWCA Civ 664 at §43), especially 

where based on predictive assessments: see e.g. R (Mott) v Environment Agency [2016] 

EWCA Civ 564 at §68. In R v Secretary of State for Health ex p Eastside Cheese Co [1999] 

3 C.M.L.R. 123, Lord Bingham observed that “…on public health issues which require the 

evaluation of complex scientific evidence, the national court may and should be slow to 

interfere with a decision which a responsible decision-maker has reached after consultation 

with its expert advisors”.  

 

53. The Claimants place heavy reliance on Articles 2, 3 and 8 of the ECHR.  There is extensive 

Strasbourg jurisprudence considering and identifying the particular circumstances in which 

states may have a substantive duty to protect human life under Article 2, ECHR. In 

Cevrioglu v Turkey (Application no. 69546/12), [A:41] at §50 the ECtHR summarised these 

situations as follows (emphasis added):  

“Such a positive obligation may apply not only to situations concerning the 

requirement of personal protection of one or more individuals identifiable in 

advance as the potential target of a lethal act …but also in cases raising the 

obligation to afford general protection to society ... In the latter circumstances, the 

positive obligation covers a wide range of sectors … including dangers emanating 

from buildings and construction work ... In principle, this positive obligation will 

arise in the context of any activity, whether public or not, in which the right to life 

may be at stake (see Öneryıldız v. Turkey [GC], no. 48939/99, § 71, ECHR 2004-

XII, and Bljakaj and Others v. Croatia, no. 74448/12, § 108, 18 September 2014).).” 
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54. The ECtHR has further held that “matters of health care policy, in particular general 

preventive measures, are in principle within the margin of appreciation of the domestic 

authorities who are best placed to assess priorities, use of resources and social needs”: see 

Shelley v UK, Application 23800/06.   

 

55. None of the cases on Articles 2 and 3 on which the Claimants rely are even remotely 

analogous to the present claim:  

- Lopesz-Ostra v Spain (Application No. 16798/90) concerned  a failure to take steps to 

protect residents from discharge from an unlicensed waste-treatment plant which 

exceeded permitted limits 

- Rabone v Pennine Care NHS Foundation Trust [2012] 2 AC 72 concerned a decision to 

discharge a patient from a mental hospital with inadequate assessment of her risk of 

suicide in the community and/or steps to mitigate that risk 

- R (DSD) v Commissioner of Police for the Metropolis [2018] 2 WLR 895 concerned 

failures adequately to investigate a series of rapes committed by John Worboys  

- R (Middleton) v West Somerset Coroner [2004] 2 AC 182 concerned the scope of a 

coroner’s inquest in relation to a suicide in prison 

- Osman v UK (2000) 29 EHRR 245 concerned the failure of the police to protect an 

individual from threats of violence 

- Sarjantson v Chief Constable of Humberside [2013] EWCA Civ 1252; [2014] Q.B. 411 

concerned a failure by the police timeously to respond to an emergency call concerning 

an attack on a person with baseball bats 

- MC v Bulgaria (2005) 40 E.H.R.R. 20 concerned a failure to investigate and prosecute 

rape of a minor  

- Van Colle v Chief Constable of Herts [2008] UKHL 50/Van Colle v UK [2013] 56 

EHRR 23 concerned a claim that there was a breach of Article 2 because of a failure to 

protect the life of a witness in criminal proceedings. The claim failed.  

- Stoicescu v Romania (2011) 31 BHRC 523 concerned a failure by the authorities to 

tackle the problem of stray dogs in an area known to be infested with them.  

- Budayeva v Russia (2014) 59 EHRR 2 concerned a failure by the Russian authorities to 

take steps to prevent mudslides in an area that was prone to them; and 

- Brincat v Malta (Application No. 60908/11) concerned failures by the Maltese 

authorities to take steps in relation to the risk of asbestosis 
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56. Nor are any of the Article 8 cases analogous: 

- VC v Slovakia (Application 18968/07) concerned sterilisation of a Roma woman without 

her consent 

-  Anufrijeva concerned claims that there had been a failure timeously to make decisions 

in relation to claims for asylum and/or provide social care support and accommodation 

(the claims failed) 

-  Raninen v Finland concerned a failed claim that handcuffing amounted to a breach of 

Article 3 and/or 8 ECHR;  

- ZH (Tanzania) v SSHD [2011] 2 A.C. 166 concerned a claim that the SSHD had failed 

to have regard to the best interests of the child of person facing deportation. 

- Jugheli v Georgia [2017] ECHR 38342 concerned three applicants who lived in close 

proximity to a thermal power plant which had started operating in 1939 and had several 

accidents. It had not been repaired between 1986 and 1996. An explosion in 1990 

seriously damaged the apartment where they were living and the Georgian Forensic 

Medical Examination Centre found that exposure to pollution had had adverse effects 

on the health of two of the applicants. The Court concluded that the “virtual absence of 

a regulatory framework” that applied to the plan gave rise to a breach of Article 8.  

- Klass v Germany (1979 – 1980) 2 EHRR 214 concerned the use of mail and telephone 

tapping without an appropriate legislative framework; and 

- Fadeyeva v Russia (2007) 45 EHRR 10 concerned a failure by the state to relocate 

individuals living near a steel plant which was failing to operate safely: the government 

itself accepted that it was causing pollution responsible for a huge increase in the number 

of children with respiratory and skin diseases, and increased adult cancer deaths.  

 

57. Guerra v Italy (1998) 26 EHRR 357 concerned individuals who lived near to a chemical 

factory which produced fertiliser and other chemicals. The factory was classified as posing 

a “high risk” by reference to domestic legislation in relation to major-accident hazards. The 

government did not dispute assertions by the applicants that the factory released large 

quantities of inflammable gas which could lead to explosive chemical reactions, as well as 

sulphur dioxide, nitric oxide, sodium, ammonia, metal hydrides, benzoic acid and arsenic 

trioxide. There had been accidents in the past, one of which led to 156 people being admitted 

to hospital with acute arsenic poisoning. Domestic legislation required local authorities to 
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inform local inhabitants of the hazards of nearby industrial activity. However, after several 

years, the relevant conclusions had not been published. In that context, the ECtHR found a 

breach of Article 8. At §60, the Court said:  

“60.  The Court reiterates that severe environmental pollution may affect 

individuals' well being and prevent them from enjoying their homes in such a way 

as to affect their private and family life adversely. In the instant case the applicants 

waited, right up until the production of fertilisers ceased in 1994, for essential 

information that would have enabled them to assess the risks they and their families 

might run if they continued to live at Manfredonia, a town particularly exposed to 

danger in the event of an accident at the factory.” 

 

58. Giacomelli v Italy (2007) 45 E.H.R.R. 38 was another very different case. The applicant 

lived in a house 30 m away from a waste treatment plant. The operator had not been required 

to undertake environmental assessment required by domestic law, and was found by the 

state’s own authorities to be in reach of environmental regulations because of the plant’s 

unsuitable location and an identified risk to the health of local residents, which had been 

confirmed by judicial findings which the state failed to enforce. In that context, there was a 

breach of Article 8. The Court’s remark about access to the conclusions of appropriate 

investigations and studies before authorising potentially damaging activity does not have a 

particular bearing on the facts but, in any event, is in a very different context.  

 

59. That the Claimants identify no case that assists them on even remotely analogous facts is 

telling. None of the cases on which they rely involve the state implementing measures in 

accordance with an established body of international scientific research and advice. They all 

concern cases in which there are well established risks to human health which the state has 

(allegedly) failed to address.  

 

60. The Claimants refer to a number of cases on non-delegation (ASFG §62). The Claimants 

were refused permission to argue that there had been an unlawful delegation: that was the 

substance of grounds 2(i)(a) and (b) of the grounds of appeal, for which permission was 

refused. In any event, none of the cases cited at [62] assist. There has been no abdication or 

delegation in the present case – on the contrary, HM Government have plainly had regard 

to a wide range of sources of information about 5G.  
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61. Insofar as the Claimants seek to argue there was a failure to “take all practical” steps to 

address risk, permission to advance that claim was refused – that was ground 2(i)(g). 

 

62. Against the background set out above, the grounds which the Claimants do have permission 

to argue should be dismissed.  

 

(d) Failure to provide adequate or effective information to the public about the risks and 

how, if it is possible, it might be possible for individuals to avoid or minimise the risks; 

63. This ground should be dismissed. It is founded on the ECHR but none of the Strasbourg 

authorities relied upon are even close to the present context. In particular, the line of 

authorities following from Guerra v Italy concern concrete examples of a failure to take 

action in the face of well-established risks to human health. That is far from the present 

context.  

 

64. The Government accepts the consensus of scientific opinion that 5G does not pose a risk to 

human health, provided that emissions are kept within the limits set out in the ICNIRP 

guidance. As ICNIRP notes, that guidance is based on conservative estimates as to the 

possible threshold of harm to humans, having regard to both short term and long term 

exposures. The Government’s position is consistent with that of e.g. the European 

Commission.  Insofar as the Claimants try to argue that ICNIRP or the Government are 

applying a standard akin to that for civil liability, or requiring a precisely quantifiable degree 

of risk, they are attacking a straw man.  

 

65. The Government is not obliged to publish information about “risks” which a substantial 

body of scientific evidence do not support. Giving the Government’s imprimatur to a fringe 

view of the risks associated with 5G would be wholly irresponsible and cause needless 

alarm. That is especially problematic in circumstances where it is hypothesised that one of 

the actual causes of electromagnetic hypersensitivity is precisely that it is a response to fear 

or anxiety about electromagnetic emissions, rather than the emissions themselves.  The 

criticisms at §53 of the ASFG are unwarranted: 

 
- 53(i) is directed at an organisation that is not a party to the proceedings and relates to a 

consultation which is not subject to challenge 
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- 53(ii) relates to a summary guide which – as noted – is not intended for the public but 
is intended to provide a plain English guide about 5G for counsellors and politicians 
who might receive questions about 5G. The answers are consistent with the evidence.  

- 53(iii) is wrong to assert that PHE “prevented” COMARE from considering RFR and 
NIR safety; and the information published by UKHSA as it now is, is plainly sufficient 
(see the witness statement of Simon Mann and §§54 – 57 in relation to the material 
published.  

- 53(iv) is wrong for the same reason as 53(iii). The Government has published 
appropriate material, having regard to the evidence, and makes reference to appropriate 
international reviews of the evidence.  

 

(vi)(a) failure to provide adequate and sufficient reasons for not establishing a process to 

investigate and establish the adverse health effects and risks of adverse health effects from 

5G technology and/or for discounting the risks presented by the evidence available; and/or 

(b) failure to meet the requirements of transparency and openness required of a public 

body…”  

 

66. So far as (vi)(a) is concerned, it is based on a false premise. The Government has not failed 

to establish a process to investigate the risks of adverse health effects from 5G technology, 

nor has it “discounted” the risks presented by the evidence available. As to the first point, 

the Government has properly taken advice from its scientific experts who, in turn, have 

considered the most authoritative evidence available internationally. So it does not have to 

give “reasons” for adopting some other course.  

 

67. The Claimants refer to the decision of Lord Brown in South Bucks District Council v Porter 

(No. 2) [2004] 1 W.L.R. 1953. But that case concerned what was required of a decision 

maker in relation to the giving of reasons, in the context of an express duty to give reasons 

following a quasi-judicial process (in that case, the duty of a planning inspector to give 

reasons for allowing an appeal against a refusal of planning permission pursuant to rule 

19(1) of the Town and Country Planning Appeals (Determination by Inspectors)(Inquiries 

Procedure)(England) Rules 2000.  

 

68. They then refer to R (Stephenson) v Secretary of State for Housing, Communities and Local 

Government [2019] EWHC 519 (Admin). That case had nothing to do with a duty to give 

reasons. That case concerned a claim that a consultation had not been carried out in 
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accordance with the requirements of procedural fairness and a failure to have regard to 

relevant material.  

 

69. In any event, the Defendants have repeatedly explained why they do not agree to taking the 

action that the Claimants want. The Defendants’ scientific advisors consider that the 

international guidelines published by ICNIRP reflect the best evidence as to an appropriate 

level of emissions at present. That is a complete answer. A public body is not obliged to 

give reasons for reasons nor waste public money engaging in protracted correspondence 

with a group who happen to take a different view. Nor is it obliged to publish all marginal 

or conflicting views of an issue. 

 

70. So far as (vi)(b) is concerned the Claimants further refer to a putative ‘duty of transparency’, 

relying on R (Justice for Health Ltd) v Secretary of State for Health [2016] EWHC 2338 

(Admin) and Nadarajah v SSHD [2005] EWCA Civ 363. But there is no such free-standing 

principle: see R (Manchester Airport Holdings Ltd) v Secretary of State for Transport [2021] 

EWHC 2031; [2021] 1 W.L.R.  6190 at §§41 - 45. In any event, the Claimants do not identify 

how this case comes within the scope of the principle and there has been no failure of 

transparency in this case. The Government’s position is clear, as are the reasons for adopting 

that position. The Claimants may disagree with it but this Court has already refused them 

permission to challenge any aspect of the Government’s decision making in relation to what 

should or should not be permitted in respect of 5G.  

 

Conclusion 

71. For the reasons set out above, this claim should be dismissed.  

 

JACK ANDERSON 

39 ESSEX CHAMBERS 

LONDON 

30 SEPTEMBER 2022 
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